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From: Pickrel, Jan 
Sent: Monday, July 29, 2013 4:21 PM 
To: Witt, Richard; Gieck, Stephanie; Phillips, David; Ellens, Newton; Bryant, Robert; Copeland, Stephen; 
Garcia, Al; Jlovell; Le, Michael; Loston, Anthony; Marshall, Paul; Molina, Rudy; Opie, Jodie; Pimpare, 
Justin; Rios, Jacqueline; Vantil, Barbara; Whitson, Amelia; Wong, Virginia; Yedavalli, Sredeevi 
Cc: Phillips, Ginny; Roose, Rebecca 
Subject: RE: Requirement to include all local limits in IU permits 
 
Thanks, Richard!! 
 
From: Witt, Richard 
Sent: Monday, July 29, 2013 4:20 PM 
To: Pickrel, Jan; Gieck, Stephanie; Phillips, David; Ellens, Newton; Bryant, Robert; Copeland, Stephen; 
Garcia, Al; Jlovell; Le, Michael; Loston, Anthony; Marshall, Paul; Molina, Rudy; Opie, Jodie; Pimpare, 
Justin; Rios, Jacqueline; Vantil, Barbara; Whitson, Amelia; Wong, Virginia; Yedavalli, Sredeevi 
Cc: Phillips, Ginny; Roose, Rebecca 
Subject: RE: Requirement to include all local limits in IU permits 
 
I’d just add that the permit shield arises as a result of section 402(k) which provides a shield for 
compliance with the terms of any permit issued under section 402.   Which section provides for the 
NPDES permit system and NPDE permits, not local pretreatment permits. 
 
From: Pickrel, Jan 
Sent: Monday, July 29, 2013 8:27 AM 
To: Gieck, Stephanie; Phillips, David; Ellens, Newton; Bryant, Robert; Copeland, Stephen; Garcia, Al; 
Jlovell; Le, Michael; Loston, Anthony; Marshall, Paul; Molina, Rudy; Opie, Jodie; Pimpare, Justin; Rios, 
Jacqueline; Vantil, Barbara; Whitson, Amelia; Wong, Virginia; Yedavalli, Sredeevi 
Cc: Phillips, Ginny; Witt, Richard; Roose, Rebecca 
Subject: RE: Requirement to include all local limits in IU permits 
 
Hi Newton – 
Yes to ‘all of the below’. 
 
1)      NPDES has “permit as a shield”, but pretreatment does not.  This is because the pretreatment 
standards are ‘self-implementing’. IF ‘permit as a shield’ was in effect and 1 specific prohibition that 
applies to all nondomestic users had been omitted from the IU permit, that would allow that IU from 
not needing to comply with that specific prohibitions.  That’s not how we interpret the pretreatment 
standards. The Affirmative Defense allowed in 403.5(a)(2) puts the onus on the IU to demonstrate its 
ignorance, not that the Control Authority made the decision that a limit wasn’t applicable.  In addition, 
403.6’s opening paragraph regarding Categorical Standards states that “These [categorical] standards, 
unless specifically noted otherwise, shall be in addition to all applicable pretreatment standards and 
requirements set forth in this part.” 
 
[Text Unresponsive to the FOIA Request Deleted] 
2)      Stephanie’s point about checking how the SUO states local limit applicability is also on point. 
Unfortunately, it doesn’t surprise me when we come across a POTW SUO ordinance whose text stating 
how the local limits are applied conflicts with how the POTW’s local limits development submission 



states applicability, as well as conflicts with the IU permits. Be aware, check all three, and potentially 
there are more revisions that the POTW needs to do beyond the IU permit to make the 3 documents 
agree. I think it is very common for “first generation” local limits to be applied “uniformly”. However, 
when an IU moves out of town or moves into town, etc., overtime, people have focused on revising the 
local limits document and providing notice and comment on only it, but don’t fully “cross their ‘t’s and 
dot their ‘I’s” to update the language in the SUO if/when the method of applicability changes. 
 
3)      Yes, 403.8(f)(1)(iii) includes the word “applicable”, but see #2 above regarding the need to ensure 
that multiple documents agree. A pollutant might be deemed applicable or not applicable to a 
particularly IU, but if the SUO says all pollutant limits are applicable to all IUs [and I’ve seen some SUO 
written that way, too – “the following local limits are applicable to all IUs..”], it is still warranted and 
appropriate to comment that the POTW shouldn’t be issuing permits that conflict with their municipal 
code! [End Unresponsive Text] 
--Jan 
 
 
From: Phillips, David 
Sent: Thursday, July 25, 2013 2:26 PM 
To: Ellens, Newton; Bryant, Robert; Copeland, Stephen; Garcia, Al; Gieck, Stephanie; Jlovell; Le, Michael; 
Loston, Anthony; Marshall, Paul; Molina, Rudy; Opie, Jodie; Pickrel, Jan; Pimpare, Justin; Rios, 
Jacqueline; Vantil, Barbara; Whitson, Amelia; Wong, Virginia; Yedavalli, Sredeevi 
Subject: RE: Requirement to include all local limits in IU permits 
 
[Text Unresponsive to the FOIA Request Deleted] 
Agree with John.  403.8(f)(1)(iii)(B)(3) requires inclusion of applicable standards.  In Region 4, we 
typically see specific local limits inserted in an IU permit only for those pollutants known/expected to be 
present in the discharge.  There is also another provision in the IU permit typically that requires 
compliance with the local sewer use ordinance, etc. where the full list of local limits is codified, either 
directly or by reference to a secondary document holding them.  In that sense, all local limits are 
applicable to every permitted user.  For non-uniform allocations, specific conditions are definitely 
needed inside the permit for enforceability.  You may want to counter with the “must be enforceable” 
part of (B). [End Unresponsive Text] 
 
I’d also disagree with the “permit as a shield” argument below.  If all local limits are in the IU permit, 
then there is no shield.  If they have a compliance condition in the IU permit which references local 
regulation citing local limits, then that would serve the same purpose as specifically naming all of them 
in the individual permits.  A shield is only present if they have a discharge problem that is somehow not 
addressed in the permit by reference or specifically. 
 
David R. Phillips 
Clean Water Enforcement Branch 
U.S. EPA Region 4 
404-562-9773 (Tel)  404-562-9729 (Fax) 
•   Environmental Engineer 
•   Senior Commissioned Enforcement Officer 
•   Industrial Pretreatment Program Coordinator 
 
CONFIDENTIALITY NOTICE 



This message is intended exclusively for the individual(s) or entity(ies) to which it is addressed. This 
communication may contain information that is proprietary, privileged, or confidential or otherwise 
legally exempt from disclosure. If you are not the named addressee, you are not authorized to read, 
print, retain, copy, or disseminate this message or any part of it. If you have received this message in 
error, please notify the sender immediately by email and delete all  copies of the message. 
 
-----Original Message----- 
 
 
From: Ellens, Newton 
Sent: Thursday, July 25, 2013 3:50 PM 
To: Bryant, Robert; Copeland, Stephen; Garcia, Al; Gieck, Stephanie; Jlovell; Le, Michael; Loston, 
Anthony; Marshall, Paul; Molina, Rudy; Opie, Jodie; Phillips, David; Pickrel, Jan; Pimpare, Justin; Rios, 
Jacqueline; Vantil, Barbara; Whitson, Amelia; Wong, Virginia; Yedavalli, Sredeevi 
Subject: Requirement to include all local limits in IU permits 
 
Hello all, 
Last month, we issued a PCI report to an IL control authority. [Text Unresponsive to the FOIA Request 
Deleted] 
 In the report, I cited the CA for not including all local limits in its SIU permit, under 40 CFR 
403.8(f)(1)(iii)(B)(3) (the CA has one, non-categorical, SIU).   Currently, the SIU permit has a “Discharge 
Limits” section and a “Monitoring Requirements” section.  The permit doesn’t require monitoring for all 
local limits, and it omits local limits from the “Discharge Limits” section if it doesn’t require monitoring. 
[End Unresponsive Text] 
 
The CA’s consultant is pushing back against my finding; I’ve included her draft response below: 
 
[Text Unresponsive to the FOIA Request Deleted] 
The Village should not list all local limits in its permit because it is using a non-uniform allocation in the 
development of local limits.  Previously USEPA Region V has had other programs take out local limits 
that were not allocated in permits.  All local limits were to be identified only in permits where the local 
limits were established by uniform allocation.  With the inclusion of low metal limitations in NPDES 
permits, it is no longer feasible to use uniform allocations for local limits.  [End Unresponsive 
Text]Secondly, if all local limits are in the permit, it allows the use of the ‘permit as a shield’ defense in 
enforcement matters. 
 
[Text Unresponsive to the FOIA Request Deleted] 
However, the Village does concur it should incorporate the non-monitored local limits in the permit by 
reference. 
 
I plan to ask my predecessor if he really told CAs to remove local limits from IU permits, if they weren’t 
uniformly allocated. 
 
What do you think about this?  Should we allow the CA to incorporate non-monitored local limits in the 
SIU permit by reference? [End Unresponsive Text] 
 
Thanks for your help. 
 



Newton Ellens 
Pretreatment Program Manager 
U.S. Environmental Protection Agency (WC-15J) 
77 West Jackson Boulevard 
Chicago, Illinois  60604 
(312) 353-5562 
 
 


